No. 16,393 
IN THE 


United States Court of Appeals 
For the Ninth Circuit 


David NauMU, 
Appellant, 
VS. 


TERRITORY OF Hawatl, 
Appellee. 


Upon Appeal from the Supreme Court 
for the Territory of Hawaii. 


APPELLANT’S REPLY BRIEF. 


Hyman M. GREENSTEIN, 
400 South Beretania Street, 
P. O. Box 661, Honolulu, Hawaii, 


Attorney for Appellant. 


GREENSTEIN & FRANKLIN, 
400 South Beretania Street, 


P. O. Box 661, Honolulu, Hawaii, ae = tee 
Of Counsel. Pe PLE > 
OCT -§ 1959 


PAUL P. O’BRIEN, CLERK 


Subject Index 


St OL 1G Ce 1 


A. This Court has jurisdiction not only to hear the cause 
but to decide also whether the Hawaii Supreme Court 
was in error in not holding the statute void for uncer- 
tainty and also in its interpretation thereof .......... 1 


B. The Supreme Court of the Territory of Hawaii erred 
in ruling that the charge stated facts sufficient to con- 
stitute a violation of Section 113848 of the Revised 
ermComett wall, 1945 2... ek eee ee ccc eeceaees 3 


C. The Supreme Court of the Territory of Hawaii erred 
in ruling that Section 11343 of the Revised Laws of 
Hawaii, is not violative of appellant’s constitutional 
rights in that said statute is vague, indefinite and 
TEGO oo a) Oe 6 


(COO WGI, . 24466 cq eos 8 


Table of Authorities Cited 


Cases Pages 
Municipality of Rio Piedras v. Serra, Garabis & Co., Ine., 65 
TN Dg) GUL (Cl S23 SS 0S ee 2 
Pdemeerevetae2oo MH, 2d 208 (1958) ........0cecesencees 
Meriatoveaveuvenara, 42 Haw. 184 (1958) .........e.se00. a, 
Statutes 
Revised Laws of Hawaii, 1945, Section 11343 ....... 2, 3, 4, 5, 6, 7 
Revised Laws of Hawaii, 1955: 
Soe Sl! 22) 4 rrrnnrerire ser... 3 
Sect LAG . or eee een es 3 


Caos 12 . rene 3 


No. 16,393 
IN THE 
United States Court of Appeals 
For the Ninth Circuit 


Davin NaumMu, 
Appellant, 
VS. 


TERRITORY OF Hawaltt, 
Appellee, 


Upon Appeal from the Supreme Court 
for the Territory of Hawaii. 
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ARGUMENT OF THE CASE. 

A. THIS COURT HAS JURISDICTION NOT ONLY TO HEAR THE 
CAUSE, BUT TO DECIDE ALSO WHETHER THE HAWAII 
SUPREME COURT WAS IN ERROR IN NOT HOLDING THE 
STATUTE VOID FOR UNCERTAINTY AND ALSO IN ITS IN- 
TERPRETATION THEREOF. 

Although appellee, in its answering brief, talks in 
terms of the jurisdiction of this Honorable Court, what 
it apparently means is that the scope of review of this 
Court is a limited one as applied to appellant’s first 


specification of error. 
Apparently there is no real dispute as to the ju- 


risdiction of this Court to review the cause. Appellee 
concludes its brief by intimating that the constitu- 
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tional question was raised only for the purpose of 
giving this Court jurisdiction, a conclusion no doubt 
arrived at by the brevity of appellant’s argument 
thereon, apparently a conclusive criterion according 
to appellee, judging from the length of its answering 
brief. 


Whether or not a bona fide constitutional question 
has been raised is for this Court to determine from its 
evaluation of the statute and applicable authorities 
cited. And if there is such a question raised it is 
undisputed that it may also review the question posed 
by appellant’s first specification of error. JIfunicipal- 
ity of Rio Piedras v. Serra, Garabis & Co., Inc., 65 F. 
20°69) (193808 


Insofar as the scope of review of this Court is 
concerned as applied to the first specification of error, 
it is admitted that deference must be given to the 
interpretation of the Hawaii Supreme Court of Sec- 
tion 113438 of the Revised Laws of Hawaii, 1945. As 
stated in Pae v. Stevens, 256 F. 2d 208 (1958): 

‘¢,. The instant decision must be accepted in- 
sofar as it is in conformity with the Constitution 
and applicable statutes of the United States and 
is not patently erroneous in statement or applica- 


tion of govermng principles. . . .’? (Emphasis 
added.) 


What is here urged is that the Hawaii Supreme 
Court did not merely err in fellowing the minority 
rule in its interpretation of our ‘‘gambling”’ statute, 
but that it committed a manifest, fundamental error in 
arriving at its decision. It did not attempt interpreta- 
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tion of said statute by examination of its language 
and the language of related statutes (Territory v. 
Uyehara, 42 Haw. 184 (1958)) in plain disregard of 
statutory mandates of construction. Revised Laws of 
Hawaii, 1955, Sections 1-17, 1-18, and 1-21. It is sub- 
mitted that failing to do so, it committed manifest 
error. 


As indicative of its attitude toward its contention, 
appellee has argued for 36 pages on what it deems an 
arguendo question. 


i 


B. THE SUPREME COURT OF THE TERRITORY OF HAWAII 
ERRED IN RULING THAT THE CHARGE STATED FACTS 
SUFFICIENT TO CONSTITUTE A VIOLATION OF SECTION 
11343 OF THE REVISED LAWS OF HAWAII 1945. 

Without expressly indicating, appellee has substi- 
tuted another issue than argued by appellant under its 
first specification of error. While we freely admit 
that this specification turns on the interpretation to 
be given Section 11348, supra, we do not admit to the 
propriety of appellee’s narrowing of the issue stated 
and argued upon by appellant in its brief without 
first showing wherein appellant erred in its statement 
of the issue involved. 


In its brief appellant argues that the majority rule 
was that ‘‘anything of value’’, or some similar phrase, 
excluded ‘‘free games’’ played on pin ball machines, 
that said phrase was ambiguous even standing alone 
and was certainly so when compared with other lan- 
guage of Section 11343, supra, and that the Hawaii 
Supreme Court should then have attempted construc- 
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tion of the said section using statutory guides to 
construction as well as other well-recognized guides. 


Appellant called attention to the use of the phrase 
‘anything representative of value’’, inviting compari- 
son with ‘‘anything of value’’, quoted from other 
Hawaii statutes using similar phraseology, invoked 
certain well-recognized rules of construction and con- 
cluded that Section 11348, swpra, could not be inter- 
preted to penalize pin ball machine games where free 
games only were awarded. 


What apparently appellee has done is to argue that 
a free game won on a pin ball machine is ‘‘anything 
of value’’ and that a pin ball game is ‘‘any other 
game’’ within the meaning of Section 11343, supra. 
In support therefor, it has cited cases using phrase- 
ology equivalent to ‘‘anything of value’’, argued that 
eases favorable to appellant can be distinguished, sub- 
mitted dictionary definitions of ‘“‘value’’ and indicated 
that Section 11343, supra, is the result of several 
amendments. 


Not a word was said as to whether ‘‘anything repre- 
sentative of value’’ differs from ‘‘anything of value’’, 
whether a pin ball machine game is a ‘‘banking’’ 
game, and whether use of phraseology in other Hawaii 
statutes using phraseology substantially equivalent to 
‘‘anything of value’’ tended to throw light on the 
meaning to be given Section 11343, supra, as a whole. 


In fact, the language of the very statute in issue 
was carefully skirted by appellee. While cases from 
other jurisdictions were liberally offered, not a single 
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one was offered interpreting a statute having language 
like Section 11343, supra, wherein apparently differ- 
ent standards of “‘value’’ are used depending on 
whether a ‘‘game’’ was specifically enumerated or not. 


While appellant does not believe that the issue in- 
volved has been squarely met, it does not admit that 
appellee is correct even on its own narrower issue. 


Further, appellant does not concede to the propriety 
of factual occurrences being stated not contained in 
the agreed statement of facts or not judicially notice- 
able, nor that dictionary meanings providing for every 
possible contingency are helpful, and neither does 
appellant concede that citation of predecessor statutes 
to Section 11343, supra, have any bearing on the 
issue involved, in the absence of a clearer showing 
that the changes threw light on the problem herein. 
While appellant is now convinced that gambling is an 
evil, it is not convinced that there are not greater 
evils extant, and that legal briefs are proper media 
for delivery of sermons. 


For the reasons given herein and in its opening 
brief, appellant submits that it has shown that the 
Hawaii Supreme Court has committed manifest error 
in holding that the charge herein stated facts sufficient 
to constitute a violation of Section 11343 and that ap- 
pellee in its answering brief has not shown otherwise. 
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C. THE SUPREME COURT OF THE TERRITORY OF HAWAII 
ERRED IN RULING THAT SECTION 11343 OF THE REVISED 
LAWS OF HAWAII, IS NOT VIOLATIVE OF APPELLANT'S 
CONSTITUTIONAL RIGHTS IN THAT SAID STATUTE IS 
VAGUE, INDEFINITE AND UNCERTAIN. 

Again, as with its discussion of the first specifica- 
tion of error, appellee has misconceived appellant’s 
argument on the second specification of error. In its 
brief appellant cited several cases for the general 
propositions therein stated, and further stated that 
in every case the reviewing Appellate Court has 
looked to the statutory language itself along with re- 
lated statutes and made a determination whether fair 
notice has or has not been given of prohibited conduct. 


In its answering brief, appellee again goes on a 
case-examining spree and, again has failed to cite one 
case involving the same language. Paradoxically, it 
urges for a strict construction of Section 11343 in one 
breath and then in the other breath states that Courts 
should adopt that construction which would save the 
statute. As before, appellee has demonstrated that 
cases cited and quoted by appellant are not in point, 
a proposition already admitted. Notwithstanding, ap- 
pellee has countered with more cases without any ad- 
mission that they are not in point. Apparently its 
theory is that more cases not in point will prevail 
over less cases not in point. What appellee has not 
done is to examine statutory language and the factual 
situation involved as appellant has done, and as this 
Honorable Court must do and apply them to the gen- 
eral principles derived from those cases. 
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The extent of the confusion in appellee’s mind is 
illustrated by what it states on page 49 of its brief, 
in substance that appellant is strenuously contending 
that a pin ball machine game is neither a game spe- 
cifically enumerated in Section 11348, supra, or ‘any 
other game’’. Appellant admits it is one or the other. 
It admits confusion, however, as to which it is. The 
Hawaii Supreme Court in Territory v. Uyehara, 
supra, somewhat gratuitously, stated that it is a 
‘“banking’’ game, something we do not intend to dis- 
pute, for then the relevant inquiry is not whether a 
‘‘free game’’ is ‘‘anything of value’”’ but whether it 
is ‘‘anything representative of value’. The point of 
our discussion there as with other subjects is that 
there is considerable uncertainty in determining just 
what is prohibited by Section 11343, supra. 


For the reasons stated in our opening brief, appel- 
lant submits that Section 11348, Revised Laws of 
Hawaii, 1945, if construed to include free games 
played on pin ball machine games within its ban, is 
unconstitutional, because too vague, indefinite and un- 
certain according to traditional concepts of due 
process of law. 
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CONCLUSION. 
For the reasons hereinabove set forth appellant re- 
spectfully submits that the judgment and sentence of 
the Courts below should be reversed. 


Dated, Honolulu, Hawaii, 
October 1, 1959. 


Respectfully submitted, 
Hyman M. GREENSTEIN, 
Attorney for Appellant. 
GREENSTEIN & FRANKLIN, 
Of Counsel. 


